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7 December 2020 
 
 
Dear Ms Fabiani, 
 
Committee on the Scottish Government Handling of Harassment Complaints 
 
On 1 December 2020 I undertook to write to the Committee to provide further information in 
response to questions raised. 
 
Earlier police referral 
 
Ms Mitchell asked if referral to the police should have been considered at the point the 
concern was raised, and noted that option is in the route map. Police referral was considered 
at the stage when Ms A first shared her experience with Gillian Russell as the confidential 
sounding board.  However, a referral did not occur at that time and was not reconsidered 
until the conclusion of the investigation due to a range of factors including: 
• Complainers were free to contact the Police at any point, as is set out in the Procedure, 

and the SG would have provided support to them should that have been their decision; 
and 

• I had not gathered the facts, including from witnesses, and the former First Minister had 
not been approached to provide a statement, in order to test the complaints raised. 

 
Nicola Richards’ email reference  
 
Mr Cole-Hamilton referred to an email from Nicola Richards on 6 December 2017 (XX047) 
which included the suggestion that the timeline “might need testing back against the policy,” 
and asked what I understood that to mean. 
 
In her evidence later on 1 December (in answer to a question from Mr Wightman) 
Ms Richards gave a description of what that phrase meant in the context of discussions at 
the time:  
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“At that time, we were starting to project into the planning, in case that person decided to 
come forward with a formal complaint. We were trying to sketch out the stages that we 
would need to work through. 
 
“There is an error in the original document, which I corrected in earlier correspondence to 
the committee. The dates are wrong—they should flow from November into December, 
but they all say November. The bit that should be the 8 December entry sets out that 
process. In the email, I think that I was saying, “Can we check back in terms of the policy 
that this would be the right kind of flow or process? Have we missed any steps?”” 

 
That explanation is consistent with what I understood at the time.   
 
Levy and McRae legal position 
 
Ms Baillie asked whether I shared with the complainers any of the information provided to 
me about the positions taken by Levy and McRae on behalf of Mr Salmond. 
 
During the course of the investigation I was in regular contact with the complainers and gave 
them updates on progress and issues. This did include information relating to the position 
taken by Levy and McRae where this helped ensure the complainers were kept informed, 
involved and supported. An example of this would be the offer of mediation made by Levy 
and McRae on behalf of Mr Salmond, which the complainers were told of and consulted on 
when appropriate.    
 
Possible sisting of Judicial Review 
 
Ms Baillie asked whether I was aware of discussions at the time of the possibility of sisting 
the Judicial Review or informed the complainers of this. 
 
I was aware at the time of discussions around the possibility of the Judicial Review being 
sisted while the police investigation was ongoing, and I informed the complainers of this.  
 
Others who came forward 
 
Mr Wightman asked about the number of staff who came forward following the Permanent 
Secretary’s all staff messages in November 2017, and how many of them related to the 
Former First Minister. 
 
Mr Wightman also asked Gillian Russell and Nicola Richards questions on this issue on 1 
December. He asked Ms Russell how many staff spoke with her about matters relating to the 
Former First Minister, and she replied that it was more than one person but could not go into 
more detail. Ms Richards in responding to his questions confirmed that a third person had 
considered raising a formal complaint against the former First Minister and decided not to. I 
can confirm that this is also my awareness of the situation 
 
Nicola Richards on 25 August informed the Committee that most of the staff who came 
forward at that time were raising issues about civil servants, and in relation to harassment 
rather than sexual harassment.   
 
Anonymous complaints 
 
You asked about a reference to anonymous complaints in a letter to Levy and McRae and 
whether the Scottish Government had investigated any anonymous complaints. I can confirm 
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the answer I gave at the time – that references to anonymous complaints in correspondence 
with Levy and McRae refers to those received from Ms A and Ms B.  
 
Independent investigation process 
 
Ms Constance asked about consideration of the investigation process being independent. I 
would like to supplement my response to this question by highlighting the clarification 
already given to the Committee by James Hynd in his letter of 28 August: 
 

“I would like to underline the point I made to the Committee about the purpose of YY059. 
Ms Baillie made a connection between that email and an earlier email of 7 November 
2017 (reference YY073, footnote 10) from Judith MacKinnon which referred to a possible 
role for an independent party to be appointed to investigate complaints. Ms Baillie said 
that my 10 November email indicated that I had supported the appointment of an 
independent party. As I said to the Committee, that suggestion is not accurate. The 
purpose of my email of 10 November was to provide possible names of senior Scottish 
Government civil servants who could undertake the role of Investigating Officer, as set out 
paragraph 10 in the final text of the Procedure. I was not suggesting that this role should 
be undertaken by a third party external to the Scottish Government. For the reasons I set 
out in my evidence, it was considered, on advice, that it was more appropriate for an HR 
procedure of this sort for the investigating officer role to be undertaken within the Scottish 
Government. For data protection reasons, the names of the Scottish Government officials 
have been redacted from the copy provided to the Committee”. 

 
Timescales in the procedure 
 
Ms Constance also highlighted the fact that the procedure does not provide timescales and 
asked if this is problematic. 
 
The question of timescales was considered in development of the procedure.  Given that the 
matters that might be the focus of the procedure were likely to be historical in nature, and the 
different nature of the relationship with a former Minister in scope of such a complaint, it was 
felt that it would be constraining and artificial to try to define a timetable that could be 
meaningful in such circumstances.    
 
It is general good practice in HR to act timeously but not to set prescriptive timelines in 
dispute resolution processes. This is evident in the ACAS code of practice for discipline and 
grievance procedures which refers to ‘no unreasonable delay’. Prescriptive timescales can 
be unhelpful in practice as it can result in a focus on meeting the deadlines rather than 
attempting to seek a meaningful resolution or carrying out a full investigation.  
 
The ACAS code of practice has been highlighted to the Committee before, and I mention it 
again because it provides helpful context if the Committee is considering whether specific 
elements of the procedure are appropriate. We also look forward to the findings of the review 
that the Permanent Secretary commissioned into the procedure and its implementation, 
which is being externally led by Laura Dunlop QC.   
 
Yours sincerely, 
 
 
Judith Mackinnon 
Head of People Advice 
 

https://www.acas.org.uk/acas-code-of-practice-for-disciplinary-and-grievance-procedures/html
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